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Each Party’s local usage w1l be getermunes o the 2pplizatos of 1 reponied Pertens
Local Usage ("PLU") (0 115 moasiete ermmimening mumines of use 2s st fonh 1o

Paregraph 1.D. iz iCl's Fedbruzry 24, 1867 4omencoen i isiercoanecson

Agresmenl.
2. The Partes 2gree w0 bill Local mafic 2f r elezezal raizs specified below:
ELEMENT AL FL GA KY LA
Local Switching
Ead OFce Switcking, per MOU $0.00%% 0.017%  $J.002€333 $0.0025¢€2 $0.002)
£o¢ Office Swiiching, add'] MO Na $0.005 NA NA NA
o4 Office Interoffice Truak NA NA NA NA $0.0002
Port - Shered, MOU
Tandern Switching, per MOU $0.00:5 $0.00029  $0.0005757 $0.001096 $0.0008
Tandess Interoffice Trunk Porte . NA NA NA . NA $0.0003
Shared
Tandem Intermediary Charge, per $0.0018 NA NA 50.001096 NA
MOU®
Loca! Transport
Shared, per mile, per MOU $0.00004 $0.000012 S0.000008  $0.0000049  $0.0000083
Facility Terminatica, per MOU $0.00036 $0.0005 S0.0004152  $0.000425 $0.00047
ELEMENT Ms NC sC N
Local Switching .
Ead Office Switching, per MOU 30.0021 $0.0040 $0.00221 50.0019
End Office Switching, 244"l MOU® NA NA NA NA
Ead Office Interoffice Trank . NA NA NA NA
Port - Stared, MOU
Taadem Swirching, per MOU $0.003;72 $0.0015  S0.003172  $0.000676
Tandem Interoffice Trunk Port - NA NA® NA NA
Saared
Taagdem Insermediary Chargs, per NA NA NA NA
MOU®.
Loca! Traosport
Sheeed, per mile, per MOU $0.000012 $0.00004  $0.000012 $0.00004
Fasiliry Termination, per MOU 30.00036 $0.00036 $0.0038 $3.00036
(1) This rats elerment is for use in Dose stares with 2 G¥erent rate for zddidonal minutes of
2 Txis charpe s epplisable on'y 1 miermesrs—y m23%- 253 ¢ 2opiisd 1» aSZinos o applicadis
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Ccmplaint of Teleport
Ccmmunications Group Inc./TCG
Scuth Florida against BellScuth
Telecommunications, Inc. fcr
breach of terms of
interconnection agreement under
Section 252 of the
Telecommunications,

Act of 1996, and request for
relief.

Complaint of Intermedia
Communications, Inc. against
BellSouth

Telecommunications, Inc. for
breach of terms of Florida
Partial

Interconnection Agreement under
Sections 251 and 252 of the
Telecommunications Act of 1996
and request for relief.
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breach of approved
interconnection agreement by
failure to pay ccmpensation
certain local traffic.

Inc. for

e hd
=CX

DOCKET NO.

EXHIBIT C
PAGE 1 OF 25

OMMISSION

)

980184-TP

980495-TP

980499-TP




EXHIBIT C
PAGE 2 CF 25

t
n
g}
)
th
[ IRl
c?
b
g
0
[ )

The following Commissicrners pariicipztsd n Ine
this matter:

FINAL ORDER RESOLVING COMPLAINTS

APPEARANCES:

Floyd R. Self, Mzssser, Capereilo & Self, P.A., 215 South
Monroe Street, Post Office Box 1876, Tallahassee, FL

32302-1876.
On behalf of Worldcom Technologies, Inc.

Kenneth A. Hoffman and John R. Ellis, Rutledge, Ecenia,
Underwood, Purnell and Hoffman, P.A., Post Office Box
551, Tallahassee, FL 32302-0551.

On behalf of Teleport Communications Group, Inc./TCG
South Florida.

Donna Canzano and Patrick Knight Wiggins, Wiggins &
Villacorta, P.A., 2145 Delta Boulevard, Suite 200,
Tallahassee, FL 32303.

On behalf of Intermedia Communications, Inc.

Thomas K. Bond, 780 Johnson Ferry Road, Suite 700,

Atlanta, GA 30342.
On behalf of MCI Telecommunications Corporation

Ed Rankin, 675 West Peachtree Street, Suite 4300,
Atlanta, Georgia 30375-0001. .
On behalf of BellSouth Telecommunications, Inc.

Charles J. Pellegrini, Florida Public Service Commission,
Division cf Legal rvices, 2540 Shumard Cak Boulievard,
Tallahassee, FL Z22%5-0850.
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Cn renall of the Tommissicn Scteil
CASE BACKGROUND

“ES Com::r catlcns Ccmtan . inc. {MFS), and BellSouth
TelecommunicatTions, Inc. ‘{2eilScuth), =entered inte & Partial
Filorica -n;exconnec:ior Agreement pursuant to the
Teleccmmunications 2ct of 189%% (Act) on August 26, 1836, The
Commission approved the Agreement in Crcder No. PSC-96-1508-FOF-TP,

issued December 12, 15%&, in Docket No. 9€1053-TP. The Commission
approved an amendment to the Agreement in Order No. PSC-97-0772-
FOF-TP, issuved July 1, 19597, in Docket No. 970315-TP. On November
12, 1997, WorlidCom Technologies, Inc. (WorldCom), filed a Complaint
Against BellSouth and Request for Relief, alleging that BellSouth
has failed to pay reciprocal compensation for local telephone
exchange service traffic transported and terminated by WorldCom’s
affiliate, MFS, to Internet Service Providers (ISPs). The
complaint was assigned Docket No. 971478-TP. BellSouth filed its
Answer and Response on December 22, 1997. In Order No. PSC-98-
0454-PCO~-TP, issued March 31, 1998, the Commission directed that

the matter be set for hearing.

Teleport Communications Group, Inc./TCG South Florida (TCG),
and BellSouth entered into an Interconnection Agreement pursuant to
the Act on July 15, 1996. The Commission approved the Agreement in
Order No. PSC-96-1313-FOF-TP, issued October 29, 1996, in Docket
No. 960862-TP. On February 4, 1998, TCG filed a Complaint for
Enforcement of Section IV.C of its Interconnection Agreement with
BellSouth, also alleging that BellSouth has failed to pay
reciprocal compensation for 1local telephone exchange service
traffic transported and terminated by TCG to ISPs. The complaint
was assigned Docket No. 380184-TP. BellSouth filed its Answer and

Response on February 25, 1998.

MCImetro Access Transmission Services, Inc. (MCIm), and
BellSouth entered into ar Interconnection Agreement pursuant to the
Act on April 4, 19%7. The Ccmmission approved the Agreement in

rder Nes. PSC~5%7-0723-7CF-TF, issued Jjune 19, 1997, and PSC-97-
0723A-FOF-TF, issued Jurs 2€,..9597, in Docket No. 960846-TP. On
February 23, 1228, MCIm Zilec¢ & Complaint against BellSouth, which
was assigned Dccket No. :285281i-TP. ZLmong other things, MCIm also
alleged in Court 13 tha:t ZellScuth has failed to pay reciprocal
compensation Ior local telephcne exchange service traffic
transperted anc terminated =y MCIm to ISPs. On April 6, 1998, MCIm
filed = separate Cemplaint srmicdying the ccmplaint set forth in

. r—,
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Ccunt 12 of the £fiIrst Corplzint The sgseraretes comrolaint &s
zssizcned Docket No. £8049¢-T°

Intermedia Ccmmunicaticns, Inc. {Iintermedia), enc RellScuth
~-zred into an interconnecticn ARgreement pursuant Tl the AcT cn

v i, 1996. The Ccmmissicn approved the Agreement in Crder No.
~G6-1236-FCF-TP, issued Octocber 7, 15S¢, in Dccket Ho. 3960769-

The Commission approved an amenaed Acreement in Crder No. FSC-

1617-FOF-TP, issuved December 30, 1%57, in Docket No. 971230-TP.
On April 6, 1998, Intermediz filed & Complaint against BellScuth
zlleging that BellSouth has failed to ray reciprocal compensation

telephone excharnge service traffic transported and
was assicned

[ B PP}
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for 1local
terminated by Intermedia to ISPs. Thet complaint

Docket No. 980495-TP.

On March 9, 1898, GTE Florida Incorporated (GTEFL) filed a
petition to intervene in this proceeding. By Order No. PSC-98-
0476-PCO-TP, we denied GTEFL’s petition. Subsequently, on May 6,
1998, GTEFL filed a petition to be permitted to file a brief. We
denied that petition at the commencement of the hearing in these

complaint dockets.

By Order No. PSC-98-0561-PCO-TP, issued April 21, 1998, the
four complaints were consolidated for hearing purposes. The

hearing was held on June 11, 1998.

DECISION

This case is about BellSouth’s refusal to pay reciprocal
compensation for the transport and termination of ISP traffic under
the terms of its interconnection agreements with WorldCom,
Teleport, Intermedia, and MCIm. 1In a letter dated August 12, 1997,
BellSouth .notified the complainants that it would not pay
compensation for the termination of ISP traffic, because “ISP
traffic is Jjurisdictionally interstate” and "enjoys a unique

status, especially ([as to] call termination." The .case 1is
primarily a contract dispute between the parties, and that is the
fcundation of our decision Lbelow. Es TCG stated in its brief,

"This 1is a contract dispute in which the Commission must decide
whose meaning is to be given to the term ‘Local Traffic’ in the

Loreement."

Accordingly, in this decision we only address the issue of
<rether ISP traffic should be treated as local or interstate for
purposes of reciprocal compensation as necessary to show what the

. —r,
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parties mignt reascnzbly nzvs InIenisc &t the time thev entered
ints tTheir Jontracts Quy zscicicn Zres ncet address env generic
guestions éepcut the Ultimats reture oI ISF treffic Ior reciprocel
ccrrensaticon purpeses, cor fcr anyv CTREr purposes
while there are Zfcur ccozlainents in the consclidated case,
theilr arguments conIzin many COMWOn Tnreads. Rlso, EellScuth’'s
position c¢cn each 1issue is thsz seme, é&rnd its brief acddresses all
four together. For the saka cf sfiiciercy, we will address the
main themes in our discussicn cf the WerldCom-BellSouth agreement.
We will address the particulzr languege cf the other agreements

separately.

The WorldCom-BellSouth Agreement

On August 26, 1996, MFS (now WorldCom) and BellSouth entered
into a Partial Interconnection Agreement, which we approved in
Order No. PSC-96-1508-FOF-TP. WorldCom witness Ball testified on
the pertinent provisions of that Agreement. Section 1.40 of the
Agreement defines local traffic as:

[Clalls between two or more Telephone Exchange
service users where both Telephone Exchange
Services bear NPA-NXX designations associated
with the same 1local calling area of the
incumbent LEC or other authorized area [such
as EAS]. Local traffic includes traffic types
that have been traditionally referred to as
“local calling” and as “extended area service
(EAS) .” All other traffic that originates and
terminates between snd users within the LATA
is toll traffic. Im no event shall the Local
Traffic area for purposes of local call
termination billinc between the parties be

decreased.
Section 5.8.1 provides that:

Recipro &l Ccmpensz:tiorn epplies for transport
and termiraticn c¢f Local T alec (including
EAS cnd EAS-1like tra
BellSouth c¢r MFS w=ich a
Service Customer '

MES’s network £
Party’s nezwork,

c) billable by
‘elephcone Exchange
cn BellSouth’s cr
~erminzzizn on the cther

- -2l - e
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The questicn presented Icr gcecigliaon 1S, 25 1t 1s in the othe:
ccmpleints, whether, uncer the YWeridCom - z=_lScuth Flerids rartial
I-terconnection Agreement, TNE Dartles &re required tO cCmpensats
ezch other for transpeort end termination ¢f traific toc Interne:
Service Providers; and if <they e&re, whet relief shculd <he
Ccmmission grant? The issue is whether tne traffic in cuesticn,
ISP traffic, is locel for pursccses cf the acreements in zuesticon

According to witness Eall, the leangueag
BellSouth Agreement itself mek cl T
other reciprocal compeﬁsatlc for tne ffic in question. He
stated that "if a BellSouth customer utilizes & BellScuth telephone
exchange service that has a local NPA-NXX &nd they call z WcrldCom
customer that buys a WorldCom telephone exchange service that has
a WorldCom NPA-NXX, that’s local traffic." Witness Ball explained
that this is what happens when a BellSouth local customer calls a
WorldCom customer that happens to be an ISP. He pointed out that
there is no exclusion for any type of customer based on what
business the customer happens to be in. Witness Ball noted that
where exceptions were needed for certain types of traffic, they
were expressly included in the Agreement. He argued that WorldCom
understood ISP traffic to be local, and if BellSouth wanted to
exclude ISP calls, it was BellSouth’s obligation to raise the issue

at the time the Agreement was negotiated.

e c¢f the WcridCom-
the parties owe each

U)
(&N
ot

o
“
N

Witness Ball stated that “the Agreement is entirely clear and
unambiguous” on the treatment of ISP traffic as local; but if we
determine that the Agreement is ambiguous on this point, the
ambiguities should be resolved by considering:

(1) the express “language of the
Telecommunications Act of 1996:;

(2) relevant rulings, decisions and orders of
this Commission;

(3) relevant rulings, decisions and orders of
the FCC interpreting the Act;

(4) rulings, decisicns and orders from other,
similarly situated state regulatory
agencies; and

(5) the custcm and usage in the industry.
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BellSouth witrnsss Hendri:x agrssd Tnat Ine contract dicd rot
specify whether ISP traific wzs incliuged I tne cefiniticn of lccal
creffic. Witness Henarix arcisd, however, that 1t was Worldlem’'s
ckhligatien teo raise the issus in thne necctiations In Zact, the
record shews thet while Bellf-uth arcd the ccmplainants ell  reeched
a srecific zagreemernt con the definiticn oI Iccal trafiic to be
inciuvded in the contracts, ncne cI them reised the particular
guesticn of what to do with I32 treiiic.

. According to RellSouth, alli the complainants assumed that
BellSouth agreed to inclucs ISP trafific as local. BellSouth
asserts that it cannot be fcrced to pay reciprocal compensation
just because it did not "affirmatively except ISP traffic from the
definition of ‘local traffic’" in negotiating the Agreement.

BellSouth argues that the existing law at the time the contracts
were negotiated "reflects that it was unreasonable for the
Complainants to blithely assume that BellSouth agreed with their
proposed treatment’of ISP traffic."

It appears to us from our review of the record, however, that
BellSouth equally assumed, and implied in its brief and testimony
at the hearing, that the complainants in fact knew ISP traffic was
interstate in nature. In its brief, BellSouth states that "parties
to a contract are presumed to enter into their Agreement with full
knowledge of the state of the existing law, which in turn is
incorporated into and sheds light on the meaning of the parties’
Agreement.”" BellSouth witness Hendrix asserted that the FCC had
explicitly found that ISPs provide interstate services. Therefore,
witness Hendrix argued, there was no need for BellSouth to believe
ISP traffic would be subject to reciprocal compensation. The
result of this misunderstanding, BellSouth asserts, was that the
parties never had an express mceting of the minds on the scope of
the definition of local traffic.

Discussion

Upon review of the languece of the agreement, and the evidence
and testimony presented at the hearing, we find that the Agreement
defines local traffic in such z way that ISP traffic clearly fits
the definiticn. Since ISP trzific is local under the terms of the
Agreement, then, a priori, reciprocazl compensation for termination

is required under Section £.3 of the Agreement. There is no
ambiguity, and there are no specific excertions for ISP traffic.
Since there is no ambiguity :in ths language of the agreement, we
need not consider any cther =vidence tc determine the parties’

obligations under the agreemer:z. Zwven if there were an ambiguity

~—~—r,
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in the lenguace of tnhe acgreement, LCwever, 1ne Cther evidence and
argument presented &t the nsering lsacs tC the same resuli: ths
cer-ies intended to include IS8T traffic as lcoccal <raffic for
ﬁ::pcses cf reciprccel compensaticn uncer Thelr &greement

vs. Interstate Traffic

O
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fu
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The first area to exp.ore 1is the rarties’ basis
considering ISP traffic to be jurisdicticnally lccal cr interstate.
BellSouth witness Hendrix <ccntended that for reciproceal

compensation to apply, “traffic must be jurisdicticnally local.”

He argued that ISP traffic is not jurisdictioneily lccel, because
the TCC “has concluded that erhanced service providers, of which
ISPs are a subset, use the local network to provide interstate
services.” He added that they do so just as facilities-based
interexchange carriers and resellers use the local network to
provide interstate services. He stated that “[t]he FCC stated in

Paragraph 12 in an-‘order dated February 14, 1992, in Docket Number
92-18, that:

Our jurisdiction does not end at the local
switch, but continues to the ultimate
termination of the call. The key to
jurisdict;on is the nature of the
communication itself, rather than the physical

location of the technology.

Further, according to Witness Hendrix, in its April 10, 1998,
Report to Congress (CC Docket No. 96-45), “the FCC indicated that
it does have jurisdiction to address whether ALECs that serve ISPs
are entitled to reciprocal compensation.” We will discuss that
report in more detail below.

_BellSouth does acknowledge in its brief that the "FCC has not
held that ISP traffic is local traffic for purposes of the instant
dispute before the Commission." Nor has the FCC "held that ISPs
are end users for all regulatory purposes." We agree with this
assessment. The FCC has not yvet decided whether ISP traffic is
subject to reciprocal ccmpensation. While the FCC has determined
that ISPs provide interstate services, it appears that the FCC may
consider these services severable from telecommunications services,
as we explzain below. No FCC order delineates exactly for what
purpcses the FCC intends ISP traffic to be considered lccal. By
~he same token, the FCC has rct said that ISP traffic cannot bs

onsidered local for all regulatory purpcses. It appears that the
FCC has largely been silent on the isstve. This lezads us toc believe
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The TCZC intendsd Ior tnes states to exercise jurisdiction over the
lcczl service espects of 182 traific, unless and until the FCC
Jec.zed <c¢thervise. Zven Witness Fendrix agreed that the FCC
inzenczceq ISP trafiic o be trs=atecd &s though local. He did not
sxvIiund on wWhat execIily tThat meant

BellSouth contencds in its rcriei that there is no dispute that
an Internet <transmissicn may sinmulteneously be interstate,
internaticnal and intrastate. BellSouth also contends that the

issue should be resclved in pending proceedings befcre the FCC.
Those proceedings include one the FCC initiated in response to a
June 29, 1997, letter from the Association for Local
Telecommunications Services (BLTS). ALTS requested clarification
from the FCC that ISP traffic is within the FCC’s exclusive
jurisdiction. ALTS has also asked the FCC for a ruling on the
treatment of ISP traffic as local.

Regardless of what the FCC ultimately decides, it has not
decided anything yet, and we are concerned here with an existing
interconnection agreement, executed by the parties in 1996. Our
finding that ISP traffic should be treated as local for purposes of
the subject interconnection agreement is consistent with the FCC'’s
treatment of ISP traffic at the time the agreement was executed,
all pending jurisdictional issues aside.

Termination

In its brief, BellSouth places considerable emphasis on the
point of termination for a call. The basic question is whether or
not ISP traffic terminates at the ALEC premises. Witness Hendrix
testified that “call termination does not occur when an ALEC,
serving as a conduit, places itself between BellSouth and an ISP.”

“[I)Jf an ALEC puts itself in between BellSouth’s end office and
the Internet service provider, it is acting like an intermediate
transport carrier or conduit, not a local exchange provider
entitled to reciprocal compensation.” “Thus, the call from an end
user to the ISP only transits through the ISP’s local point of
presence; it does not terminate there. There is no interruption of
the continuous transmission of signals between the end user and the
host computers.” BellSouth states in its brief that "the
jurisdictional boundaries of a communication are determined by its
beginning and ending points, and the ending point of a call to an
ISP is not the ISP switch, but rather is the database or
information scurce to which the ISP provides access."

. -,
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MCIm ccontends .- l1ts tri=fi zThet EellSouth witness Hendrix’
Tzstimony tThat & =1l To zn ISF Tsrminates not at the loceal
telerhcne numcer, Tut rether &t a cistent Internet host
~isunagerstands the nature 2 an Interrnet call. MCIm witness
Martinez contended that the zbility of Internet users to visit
moltiple websites at zny numcsr of destinations on & single call is
& clear indication that the ssrvice provided by an ISP is enhanced
service, not teleccocmmunicaticns service. According to MCIm, this
does not alter the nature ¢ the local call. While BellScuth

wculd have one believe that t== call involved is not a local call,
MCIm points out that in the czse of & rural customer using an IXC
to connect with an ISP, the call "“is suddenly two parts &gain: a
long distance call, Zor which 3ellSouth can charge access, fcllowed

by an enhanced service.”

BellSouth argues in its brief that "in interpreting the
language of a contract, words referring to a particular trade will
be interpreted by ‘the courts according to their widely accepted
trade meaning." We agree, but it appears to us that BellSouth then
chooses to ignore the industry standard definition of the word
"termination." The other parties provided several examples of
industry definitions on this point.

WorldCom witness Ball stated that "[s]ltandard industry
practice is that a call is terminated essentially when it’s
answered; when the customer that is buying the telephone exchange
service that has the NPA-NXX answers the call by--whether it’s a
voice grade phone, if it’s a fax machine, an answering machine or,
in the case of an ISP, a modem.”

TCG witness Kouroupas testified that the standard industry
definition of "service termination point" is:

Proceeding from & network toward a user
terminal, the last point of service rendered
by a commercial carrier under applicable
tariffs.... In a switched communications
system, the point at which common carrier
service ends and user-proviced service begins,
i.e. the interface point between the
communications systems eqguipment and the user
terminal equipment, under epplicable tariffs.

Witress Kouroupas further explzined that "A call placed over the
puklic switched tsleccocmmunicaticns network is considered
‘terminated’ when it s deliversd to the telephone exchange bearing

- —
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“he called telephcone number." Call terminaticn occurs when =
ccnrnecticen is established Dstween the caller and the telephone
exchznge service to which the cialed telephcone number is assigned
znswer supervision is returrsd, and & cell record is generated.
This is the case whether the call is received by & voice grade
chorre, & fax machine, an answering machirne, or in the cese of an
isSP, a modem. Witness Kourcupas ccntended that this is & widely
accepted industry definition.

MCIm argues in its briei that:

a “telephone cell” placed cver the public
switched telephone netwerk is “terminated”
when it is delivered to the telephone exchange
service premise bearing the called telephone

number. .. specifically, in its Local
Competition Order (Implementation of the Local
Competition Provisions in the

Telecommunications Act of 1996, CC Docket No.
96-98, First Report and Order, FCC 96-325
(rel. Aug. 8, 1996), 91040), the FCC defined
terminations “for purposes of section
251(b) (5), as the switching of traffic that is
subject to section 251 (b) (5) at the
terminating carrier’s end office switch (or
equivalent facility) and delivery of that
traffic from that switch to the called party’s
premises.” MCIm terminates telephone calls to
Internet Service Providers on its network. As
a communications service, a call is completed
at that point, regardless of the identity or
status of the called party.

Witness Martinez testified that "[wlhen a BellSouth customer
originates a telephone call by dialing that number, the telephone
call terminates at the ISP premises, just as any other telephone
call terminates when it reaches the premises with the phone number
that the end user dialed."

Severability

Recent FCC documents have described Internet traffic as calls
with two severable parts: a teiscommunications service part, and an
enhanced service part. In the May 1997 Universal Service Order at
9788, the FCC stated:

- m——g,



EXHIBIT C
PAGE 12 OF 25

ORDER NO. PSC-98-1216-FOF-T
DOCKET NOS. 971478-TP, 98(C183-TP, 980435-TP, S80456-7D

PACGE 12

ains & connecticn te an

When & subscriber cot

In:erncg service provider via volice grade

zccess to the public switched network, that
1

cennection is a telecommunicetions service and
is distincuishablie from the Internet service
provider’s offering.

n :‘a: Report, the rCC elso stated that ISPs "generally cdo not
ide telecommunicetions." (99 15, 55) WorlcCom argues in its
rlef that:

U”O -

The FCC’s determination that ISPs do not
provide telecommunications was mandated by the
1896 Act’s express distinction between
telecommunications and information services.

"Telecommunications" is "The transmission,
between or among points specified by the user,
of information of the user’s choosing, without
change in the form or content of the
information as sent and received." 47 U.S.C.
Section 153(48). By contrast, "information
services" is "the offering of a capability for
generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or making
available information via telecommunlcatlons,
and includes electronic publishing, but does
not include any use of any such capability for
the management, control, or operation of a
telecommunications system or the management of
a telecommunications service." 47 U.S.C. Sec.
153(20)

WorldCom adds that:

[tlhe FCC recognized that the 1986 Act’s
distinction between telecommunications and
information services is e¢rucial. The FCC
noted that “Congress intended
‘telecommunicaticns service’ and ‘information
service’ to refer to separate categories of
services” despite the appearance from the end
user’s perspective that it is a single service
because it may involve telecommunications
components. (Repcrt to Congress, 9956, 58)
[Emphasis supplied by WorldCom]
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BelliScuth argues that tns ccompleinants misinterpret the FCC's
declisicn Zel_Scutn pelnts cux 21 thls passage 1is only
discusesing W retner cr nect -3Ps shculc make universal service
contribuzticns Thet is true; but the pessege 1is nevertheless as
cignificant an indicztion of ~ow the TCC may view ISP traffic as
the vassages ZellScuth has cited

In its brief, 2eliScut> cleims thet the FCC "specifically
repudiated" the two-pert thecry. 2ellScuth cites the FCC’'s Report
to Ccngress, CC Docket No., %¢-45, April 10, 1998, 9220. There the
FCC stated:

We make nco ceterminzticn here on the guestion
of whether comps:titive LeCs that serve
Internet service providers (or Internet
service providers that have voluntarily become
competitive LECs) are entitled to reciprocal
compensation for terminating Internet traffic.
That issue, which is now before the [FCC],
does not turn on the status of the Internet
service provider as a telecommunications
carrier or information service provider.
[emphasis supplied by BellSouth]

BellSouth claims that this means the FCC believes the
distinction is "meaningless in the context of the FCC’s pending
reciprocal compensation decision." The other parties point out,
however, that it is not at all clear what the FCC means in this
passage. It appears to us that the FCC is talking here about the
status of the provider, not about the severability of the
telecommunications service from the information service. Indeed,
in the same report, the FCC brought up the severability notion, as
discussed above.

BellSouth also argues that the severability theory is
contradicted by the FCC’s description of Internet service in its
Non-Accounting Safeguards Order (Implementation of the Non-
Accounting Safeguards of Sections 271 and 272 of the Communications
Act of 1934, As Amended, First Report and Order and Further Notice
of Proposed Rulemaking, CC Docket No. $6-149 (released Dec. 24,
1996), note 291), where the FZZ states:

The Internset is &n interconnected global
network of thousands of interoperable packet-
switched retworks that use a standard
protocol...:o enable information exchange. An
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end user mav obtein access tc the Internet
from an Internet S£rvice Crovilder, Dby using
dial-up or dedicatec access TC CCnnect To thne
internet service crreovider’s prccessor. Tre
Internet service prcvicder, in Turn, connects
the end user tec an Internet iackbone provider
that carries treiiic to &nd from other

Internet host sites.

BellSouth claims that the significance of this is thet calls

to ISPs only transit through the ISP's local point of presence.

Thus, the call does not terminate there. In support of this
conclusion, BellSouth mentions several c¢ther services, such as
Asynchronous Transfer Mode (ATM) technology, that use packet
switching. BellSouth makes the point that the jurisdictional
nature of a call is not changed through the conversion from circuit

switching to packet switching.

BellSouth also discussed an example where an end user made a
long-distance call to access voice mail. In that case the call was
an interstate call, and the FCC found that it did not lose that
interstate character upon being forwarded to voice mail. Petition
for Emergency Relief and Declaratory Ruling Filed by BellSouth

Corporation, 7 FCC Rcd 1619 (1992), aff’d, Georgia Public Service
Commission v. FCC, 5 F.3d 1499 (l11th Cir. 1993). We do not

comprehend BellSouth’s point. By that logic, if a local call is
used to access an ‘information service, it follows that the entire
transmission would be local. In yet another case cited by
BellSouth, the FCC found that interstate foreign exchange service
was interstate service, and thus came under the FCC’s jurisdiction.
New York Telephone Co.--Exchange System Access Line Terminal
Charge for FX and CCSA Service, Memorandum Opinion and Order, 76
FCC 2d 349 (1980). Once again, it is difficult to discern

. BellSouth’s point. We do not find this line of argument at all

persuasive.

BellSouth further argues that "™[t]he FCC has long held that
the jurisdiction of a call is determined not by the physical
location of the communications facilities or the type of facilities
used, but by the nature of the traffic that flows over those
facilities." This, too, is = perplexing argument in light of
BellSouth’s claims that the distant location of the host accessed
over the Internet makes ISP trzffic interstate, and that the nature
cf ISP traffic as either teleccmmunications or information service
is irrelevant.

~—~—r,
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As meniicned etcve, witrn=sss Hendrisx did admit that “the FCC
intended Zfcr IS&T treific tec z= ‘itreated’ as lccal, regardless of
jurisdiction." He errchasize: tne word trzated, and expleined that
the FCC “cdic nct szv thet the traffic was Iocal but that the
trzfific would pbe trezted as l:ccal.l”

FFSC Treatment

BellSouvth dismisses Ccrmission Orcder No. 21815, issued
September 5, 196%, in Dccket Xo. §80423-TP, Investigation into the
Statewide Offering of Access o the Local Network for the Purpose
of Providing Informetion Services, as an interim order. In that
order, the Commissicn found that end user access to information
service providers, which include Internet service providers, is by
local service. In the 'proceeding, BellSouth’s own witness

testified that:

(Clonnections to the local exchange network
for the purpose of providing an information
service should be treated like any other local
exchange service. (Order 21815, p. 25)

The Commission agreed with BellSouth’s witness. The Commission
also found that calls to ISPs should be viewed as jurisdictionally
intrastate local exchange calls terminating at an ISP’s location in
Florida. BellSouth’s position, as stated in the Order, was that:

calls should continue to be viewed as local
exchange traffic terminating at the ESP’s
[Enhanced Service Provider’s] location.
Connectivity to a point out of state through
an ESP should net contaminate the local
exchange. (Order, p. 24) (ISPs are a subset of
ESPs.) :

In this case, Witness Hendrix claimed that Order 21815 was
only an interim order that has now been overruled. He could not
identify any Commissicn order sstablishing a different policy; nor
couid he specify the FCC crder that supposedly overrules the
rlorida Commission order. Further, and most importantly, BellSouth
admitted that this definition 3ad not been changed at the time it
entered into its Agreements.

ffic was an issue
d. We found, in
traffic should be

It is clear thet the trsztment of ISP tra
long before the parties’ Agresment wac execute
Crcder No. 21813, &s discussec zbove, thaT such

- r—r,
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treated &s lccal. 2oth WorlzZlom anz 2e_lfcuth cleariy were eware
of this decisicn, &nc ws presume that Trna2y cconsicered :iT wlhen they
entered into thelr Agreement

In determining what was the parties’ intent when they executed
their contract, we may consider circumstences that existed at the
time the contract was entered into, and the subsequent zctions of
the parties. As WorldCom argues in its brief, "the intent of the
parties is revealed not just by what is said, but by an analysis of
all the facts and circumstances surrounding the disput=sd issue.”

In James v. Gulf Life Insur. Co., 66 Sc.2d 62, 63 (Fla. 1S53) the
Florida Supreme Court cited with favor Contracts, 12 Am.Jur. § 250,

pages 791-93, as a general proposition concerning contract
construction in pertinent part as follows:

Agreements must receive a reasonable
interpretation, according to the intention of
the parties at the time of executing them, if
that intention can be ascertained from their
language ... Where the language of an
agreement is contradictory, obscure, or
ambiguous, or where its meaning is doubtful,
so that it is susceptible of two
constructions, one of which makes it fair,
customary, and such as prudent men would
naturally execute, while the other makes it
inequitable, unusual, or such as reasonable
men would not be likely to enter into, the
interpretation which makes a rational and
probable agreement must be preferred ... An
interpretation which is just to both parties
will be preferred to one which is unjust.

In the construction of a contract, the circumstances in existence
at the time the contract was made should be considered in
ascertaining the parties’ intention. Triple E Development Co. V.
Floridagold Citrus Corp., 51 So.2d 435, 438, rhg. den. (Fla. 1951).
What a party did or cmitted tc do after the contract was made may
be properly considered. Vans Agnew v. Fort Myers Drainage Dist.,
69 F.2d 244, 246, rhg. den., {(5th Cir.). Courts may look to the
subsequent action of the parties to determine the interpretation
that they themselves place con the contractual language. 3rown v.
"inancial Service Corp., Intl., 489 F.2d 144, 151 (3th Cir.) citing
Lalow v. Ccdomo, 101 So.Zd 3¢0 (Fla. 1355;.

- ~—e,
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As ncted ebove, S=ctigcrn 1.4C ¢f the Egreement cdefines local
treillic. The defiriticn ecrpsars tc ke carefully drawn. ccal
rziiiz is said tc ze cells retwesen LWO Or NOre sService Uusers
ceering NPA-NXX desi;naticns within the lcocal ceiling area of the
incurmpent LEC. It is explairned that local traffic includes traffic
trecditionelly referrsed tc as “local calling” and as “EAS.” No
mention is made of IS? traific. Therefore, ncthing in Section 1.40
sets ISP traffic apert from locel traffic. It is further explained
thet all other traffic that criginetes and termirates between end
users within the LATA is toll traffic.

As evidence c¢f its intent, BellSouth argues that the
interpretation of a contract must be one consistent with reason,
probability, and the practical aspect of the transaction between
the parties. BellSouth contends that it was "economically
irrational for it to have agreed to subject ISP traffic to payment
of reciprocal compensation." BellSouth claims it "had no rational
economic reason to have agreed to pay reciprocal compensation for
the ISP traffic, because...such assent would have likely guaranteed
that BellSouth would lose money on every customer it serves who
subscribed to an ISP served by a complainant.” '

In an example provided by BellSouth, a BellSouth residential
customer subscribes to an ISP that is served by an ALEC. The
customer uses the Internet for two hours per day. This usage would
generate a reciprocal compensation payment to the ALEC of $36.00
per month, assuming a 1 cent per minute reciprocal compensation
rate. A Miami BellSouth customer pays $10.65 per month for
residential service. Thus, BellSouth would pay $25.35 per month
more to the ALEC than it receives from its customer. BellSouth
claims that this unreasonable result is proof that it never
intended to include ISP traffic as 1local for reciprocal

compensation purposes.

Not all parties receive reciprocal compensation of 1 cent per
minute. The MCIm Agreement specifies a rate of $0.002 per minute,
not $0.01. In this case, using BellSouth’s example, the total
reciprocal compensation would be $7.20. MCIm points out in its
* that the contract ccntaining the $0.01 rate is one to which

crieZf

3elisouth agreed. They argue that “[w]hether BellSouth agreed to
this rate because they mistakenly thought that a rate five times
higher than cost would give it some competitive advantage, Or

wnetner BellSouth agreed tc it without thinking at all, it is not
the Tommission’s role tc preotect BellSouth from itself.

~—~—r,
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In suppert cf Its positicn that ISP trzific was intencded to be
treeted as locel I~ the =~crsement, WcridCem roints out that
RellScuth charges itz own IST custcmers 12cal business line rates
fcr local telephonrs excharcs service <thét eneples the ISP’'s
customers within the lccal cz_’ing area tc ceonnect with the ISP by
means of a local ceil. Such czlls are rezed and billec as local,
not toll.

MCIm also points out thzt BellScuth treats calls to ISPs that
are its customers as local calls. BellScuth also offers its own
ISP customers service out oI its local sxchange tariifs. MCIm
asserts that while it treats its own custcmers one way, BellSouth
would have ISP custcmers of the RLECs treated difierently.

Besides BellSouth’s treatment of its own ISP customers’
traffic, there is nothing in the parties' agreements that addresses
the practical aspect of how to measure the traffic. As TCG points
out in its brief, BellSouth failed to take any steps to develop a
tracking system to separately account for ISP traffic. The TCG
contract was entered into in July 1996, but BellSouth did not
attempt to identify ISP traffic until May or June of 1997. 1If the
agreement did in fact exclude ISP traffic from the definition of
local traffic, and thus the reciprocal compensation provisions of
the agreement, it would be necessary to develop a tracking system.

The evidence indicates that the tracking system currently used by
BellSouth is based on identifying the seven-digit number associated
with an ISP. Absent that, as BellSouth witness Hendrix conceded,

BellSouth must rely on estimates.
Intermedia also points out in its brief that:

If ISP traffic is not 1local as BellSouth
contends, it would have been imperative for
the parties to develop a system to identify
and measure ISP treffic, because there is no
ready mechanism in place for tracking local:
calls to 1ISPs. The calls at issue are
commingled with all other local traffic and
are indistinguishable from other local calls.

If BellScuth intended <to exclude traffic
terminated to ISPs Zrom other local traffic,
it would have needsed tc develop a way to
measure trzific tha: distinguishes such calls
from all cther types of local cells with long
holding times, sucrh z=s calls tc airlines and

. -,
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nctel reservaticns, a2nd banks In fact, there
is nc such acreed-uccn svstem in place today
This is perhaps the mcst telling aspect of the case.
zelifcuth made no effort to eparate out ISP traffic frem its own
2ills until the May-June 1997 time freame. WorldCom argues in its

e’ that BellScuth’s "lack cf action is especially glaring given
Hendrix‘s acknowledgment thaet there are transport and
:mination costs associated with calls terminating at an ISP.”
to that time, BellScuth may have paid some reciprocal
mpensation for ISP traffic. Witness Hendrix admitted, "We may
ve pald some, I will not sit here and seay that we did not pay
cny The other parties made no effocrt to separate out ISP
traffic, and based on their position that the traffic should be
treated as local, this is as one would expect. In some cases the
contracts were entered into more than a year before this time

period.
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It appears from the record that there was little, if any,
billing of reciprocal compensation by the ALECs until just before
BellSouth began to investigate the matter. It was the receipt of
the bills for considerable amounts of reciprocal compensation that
triggered BellSouth’s investigation of the matter, and its decision
to begin removing ISP traffic from its own bills. If these large
bills were never received, would BellSouth have continued to bill
the ALECs for reciprocal compensation on ISP traffic? There would
have been no reason for BellSouth to investigate, and therefore no
reason for them to start separating their own traffic. Under the
circumstances, we have difficulty concluding that the parties all
knew that ISP traffic was interstate, and should be separated out
before billing for reciprocal compensation on local traffic, as

BellSouth contends.

Impact on Competition

The potential impact of BellSouth’s actions on local
competition is perhaps the most egregious aspect of the case. As
witness Hendrix testified, The Telecommunications Act of 1996
“established a reciprocal compensation mechanism to encourage local
competrition.” He argued <that “The payment of reciprocal
compensation for ISP traffic would impede local competition.” We
& more concerned with the adverse effect that BellSouth’s refusal
vey reciprocal compensation could have on competiticn. We agree

this assessment by TCG witness Kouroupas:

ar
To
wit
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s Competililcorn grows, ITne smesler, L_esaner
~LIZCs mey well win tther mzrrxet gegments freom
IL=ZCs. I each time this cccurs the ILEC,
with itTs creater rescurces cverall, 1s eéble :tc
febricate & disputs with ALECs cut c<¢f whole
clecth  and tThus Invexe costly  regulatory
processes, loccal ccmpetiticn could pe stymied

o
fer many vears.

Ccnclusion

We think the guestion <¢f whether ISP treific is locel or
interstate can be argued both ways. While it appears that the FCC
may believe Internet usage is an interstate service, it also
appears that it believes that it is not a telecommunications
service. The FCC itself seems to be leaning toward the notion of
severability of the information service portion of an Internet call
from the telecommuhications portion, which is often a local call.

Further, the FCC has allowed ISPs to purchase local service for
provision of Internet services, without ever ruling on the extent
to which the “local” characterization should apply. Indeed, as
recently as April, 1998, the FCC itself indicated that a decision
has not been made as to whether or not reciprocal compensation
should apply. Thus, while there is some room for interpretation,
we believe the current law weighs in favor of treating the traffic
as local, regardless of jurisdiction, for purposes of the
Interconnection Agreement. We also believe that the language of
the Agreement itself supports this view. We therefore conclude on
the basis of the plain 1language of the Agreement and of the
effective law at the the time the Agreement was executed, that the
parties intended that calls originated by an end user of one and
terminated to an ISP of the other would be rated and billed as
local calls; else one would expect the definition of local calls in
the Agreement to set out an explicit exception.

Even if we assume for the sake of discussion that the parties’
agreements concerning reciprocal compensation can be said to be
ambiguous or susceptible of different meanings, the parties'
conduct &t the time c¢f, and subseguent to, the execution of the
Agreement indicates that they intended to treat ISP traffic as
local traffic. None of the parties singled ISP traffic out for
special treatment during their negotiations. BellSouth concedes
that it rates the traffic c¢Z its own ISP customers as local
traffic. It would hzrdly ke 3ust for BeliSouth to conduct itself
in this wey while <treazting WorldCcm Ccdifferently. Mcreover,
BellSouth made o attemct tc separate out ISP traffic frem its
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bilis te the ALECs until 1t decided 1t did net want to pay
recicrocal compensaeticn for ISF traific to the ALECS. BelliSouth's
cenc s eguent o the Acreement was ficr a long time consistent

erpretaticn of Ssction 1.40 urged by WeridCom. A party
contract cannct be permitted tc impose unilaterally a
z t mezning thar the cne shared by the parties at the time cf
cxec on when 1t later &reccmes enlicghtened c¢r discovers an

tnintended ccnseguence.

BellSouth states in its brief <that "the Commission must
consider the extant FCC orders, case law, and trade usage at the
time the parties negotiated and execcted thes Agreements." We
heve. By its own standards, BellSouth 1is .found wanting. The
preponderance of the evidence shows that BellSouth is reguired to
pay WorldCom reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to WorldCom for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the WorldCom and
BellSouth Florida Partial Interconnection Agreement. Traffic that
is terminated on a local dialed basis to Internet Service Providers
or Enhanced Service Providers should not be treated differently
from other local dialed traffic. We find that BellSouth must
compensate WorldCom according to the parties’ interconnection
agreement, including interest, for the entire period the balance

owed 1is outstanding.

The Teleport/TCG South Florida-BellSouth Agreement

Local traffic is defined in Section 1.D. of the Agreement
between BellSouth and TCG as:

any telephone call that originates and
terminates in the same LATA and is billed by
the originating party as a local call,
including any call terminating in an exchange
outside of BellSouth’s service area with
respect to which BellSouth has a 1local
interconnectiocn arrangement "~ with an
independent LEC, with which TCG is not
directly interccrnected.

This Agreement was entered into by the parties on July 15,
» and was subsequently epproved by the Commission in Docket No.
£2-TE. Under TCG's pricr igreement with BellSouth, ISP traffic
Treated as local.

~—~—g,
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The TCG Agreemsnt statss 1 Iecticn IV.: and part ¢ I.C
The delivery ¢l Zccel Treiiic retween parties
shall ke rscigreoccel end compsnsetlion will ke
mutual acccrding Tz the cprevisicns of this

Agreemenc.

Each perty will peayv the otrher fcr terminating
its locel ztraffic cor. the crther’s network the
local interccnnecticn rates &s set forth in
Attachment B-1, incorporated hnerein by this
reference.

No exceptions have been made to the definition of local traffic to
exclude ISP traffic. The facts surrounding this Agreement, and the
arguments made by the parties, are essentially the same as the
WorldCom Agreement, and we will not reiterate them here. Our
decision is the same. The preponderance of the evidence shows that
BellSouth is required to pay TCG reciprocal compensation for the
transport and termination of telephone exchange service 1local
traffic that is handed off by BellSouth to TCP for termination with
telephone exchange service end users that are Internet Service
Providers or Enhanced Service Providers under the terms of the TCG
and BellSouth Florida Partial Interconnection Agreement. Traffic
that is terminated on a local dialed basis to Internet Service
Providers or Enhanced Service Providers should not be treated
differently from other 1local dialed traffic. We find that
BellSouth must compensate TCG according to the parties’
interconnection agreement, including interest, for the entire
period the balance owed is outstanding.

The MCI-BellSouth Agreement

The Agreement between MCI and BellSouth defines local traffic
in Attachment IV, Subsection 2.2.1. That subsection reads as

follows:

The parties shall bill each other reciprocal
compensation at the rates set fcrth for Local
Interconnecticn in <this Agreement and the
Order of the FPSC. Local Traffic is defined
as any telephcne cell that originates in one
exchange &nd terminates in either the same
exchange, <r & corresponding Extended Area
(EAS) exchange. The terms Exchange and EERS

£
v

exchanges eare cefined ard specifiec in Secticn
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A3 of BellScuth’s Z=neral Subscriber Service
Tarif:
WMCI witness Martinez testilisc thet no exceprticn to the Zefinition
ci local traffic was suggest=d by BellScuth. MCI &rgues in its
crief that “[i]f RellSouth wented & particular exceoticn tc the
1 trzffic, it hed en cbkligaticn toc raise

general definition oI local

The facts surrounding this Agreement, and the arguments made
by the parties, are essentiallv the same &s the WorldCom Zgreement,
and we will not reiterate them here. Our decision is the same.
The preponderance of the evicence shows that BellSouth is required
to pay MCI reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to MCI for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the MCI and BellSouth
Florida Partial Interconnection Agreement. Traffic that is
terminated on a local dialed basis to Internet Service Providers or
Enhanced Service Providers should not be treated differently from
other local dialed traffic. We find that BellSouth must compensate
MCI according to the parties’ interconnection agreement, including
interest, for the entire period the balance owed is outstanding.

The Intermedia-BellSouth Agreement

The Agreement with Intermedia defines Local Traffic in Section
1(D) as:

any telephone call that originates in one
exchange and terminates in either the same
exchange, or a corresponding Extended Area
Service (EAS) exchange. The terms Exchange,
and EAS exchanges are defined and specified in
Section A3 of BellSouth’s General Subscriber
Service Tariff. (TR 142-143)

The portion regerding reciobrocal compensation, Section IV(Z)
states:

The delivery of 1lccel traffic between the

parties shall be reciprocal and compensaticn

will be mutual ac ding to the previsicns cf
{

cocral
this Agreement. (TF 143)
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Sectiorn IV zZ' szzates

Zacn party wili sy the other party for
Terminating its 1lcczl traffic con the other’s
neTwory the local Ilnterceonneciion rates as set
fcrxth in 2ttachmernt B-1, ©y this reference
incorperated herein

The evidence shows thz:t nc exceptions were made to the
definition of locai traffic to exclude ISP traffic 1in the
intermedia-BellSouth Agreement. The fects surrounding this
Agresment, and the &arguments made by the parties, are essenticzlly
the same as the WorlcdCom Agrsement, and we will not reiterate them
here. Our decision is the same. The preponderance of the evidence
shows that BellSouth is required to pay Intermedia reciprocal
compensation for the transport and termination of telephone
exchange service local traffic that is handed off by BellSouth to
Intermedia for termination with telephone exchange service end
users that are Internet Service Providers or Enhanced Service
Providers under the terms of the Intermedia and BellSouth Florida
Partial Interconnection Agreement. Traffic that is terminated on
a local dialed basis to Internet Service Providers or Enhanced
Service Providers should not be treated differently from other
local dialed traffic. We find that BellSouth must compensate
Intermdia according to the parties’ interconnection agreement,
including interest, for the entire period the balance owed is

outstanding.
Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that under
the terms of the parties’ Irnterconnection Agreements, BellSouth
Telecommunications, Inc. is required to pay Worldcom Technologies,
Inc., Teleport Communications Group Inc./TCG South Florida,
Intermedia Communications, Inc., and MCI Metro Access Transmission
Services, Inc., reciprocal compensation for the transport and
termination of telephone exchange service that is terminated with
end users that are Internet Sesrvice Providers or Enhanced Service
Providers. EBellSouth Telecommuinicatiocns, Inc. must compensate the
compiainants according to the interconnection agreements, including
interest, for the entire periczd the balance owed is outstanding.

-t Zs further

CRDERED thet thsse dockezs srell b2 closed.

—~—r,
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By CRDER cZ the Flaorize fubilc Servics (ommissicon nis i5th

Dav -f Septempber, L1%:3
/s/ Blanca S. 3avo
BLENCA S. BAY), Director
Divisicn cf Reccrds anc Reporting
This is a facsimile copy. A signed
copy oi the order may be obtained by
calling 1-850-413-6770.

( SEAL)

MCB

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief

sought.

Any party adversely affected by the Commission’s final action
in this matter may request: 1) reconsideration of the decision by
filing 2 motion for reconsideration with the Director, Division of
Records and Reporting, 2540 Shumard Ozk Boulevard, Tallahassee,
Florida 32399-0850, within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judiciel review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of Appeal in the case of a water and/or
wastewater utility by filing & notice of zppeal with the Director,
Division of Records and reporting &nd filing a ccpy of the notice
of eppeal and the filing fee with the apprcpriate court. This
£ilirg must be completed within thirty (3C) days after the issuance
of this order, pursuant tec Ruie ©.11%, Tlorida Rules of Eppellate
Procedure. The notice of zprzal must ke in the form specified in

Rule £.900(a), Floricdz Rules 2 Procecure.



EXHIBIT D
PAGE 1 OF 2

WIGGINS & VILLACORTA. P\

ATTORNEYS AT Law
TCLCP~ONE ESC! ZES €CC >

a T4 BOULEVARD. SUITE 2C0
2145 DEL S FACSIMILE -ESC' 3ES.6CCa

OST OFFICE DRAWER 1€57
TALLAHASSEE. FLORIDA 32303 INTERNET WiCTVihie neltallv com

TALLAMASSEE. FLORICA 32302

Januan

By HAND DELIVERY

Nancy White, Esq.

Nancy Sims

BellSouth Telecommunications, Inc.
150 South Monroe Street

Room 400

Tallahassee, FL 32301

Re: Demand for Pavment of Reciprocal Compensation

Dear Misses White and Sims:

Demand is made that BellSouth Telecommunications, Inc. pay to Intermedia
Communications Inc. Twenty-Three Million, Six Hundred Seventeen Thousand, and Three
Hundred Twenty-Nine Dollars (§23,617,329.00), which represents the reciprocal compensation
payments due and owing to Intermedia in Florida as of November 30, 1998, under the
interconnection agreement between BellSouth and Intermedia dated July 1, 1996, as amended.
Reciprocal compensation amounts accruing after November 30, 1998 will be submitted to you

for payment in a separate demand letter.

Intermedia’s right under its interconnection agreement to receive compensation
from BellSouth for the transport and termination of local calls, including those calls destined to
Intemnet Service Providers, has been confirmed by the Florida Public Service Commission in its
Final Order Resolving Complaints, Order No. PSC-98-1216-FOF-TP, Consolidated Docket Nos.
971478-TP, 980184-TP, 980495-TP and 980499-TP (issued September 15, 1998). That Order

states, in relevant part:

ORDERED by the Florida Public Service Commission that under the
lerms of the parties” Interconnection Agreement, BellSouth
Telecommunications, Inc. is required to pay WorldCom Technologies.
Inc.. Teleport Communications Group Inc./TCG South Florida, Intermedia
Communications Inc., and MCI Metro Access Transmission Services, Inc..
reciprocal compensation for the transport and termination of telephone
exchange service that is terminated with end users that are Internet Service
Providers or Enhanced Service Providers. BellSouth

DCO1'SORIE (9742
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Nancy White, Esq.
Nancy Simis
Januan: §. 1999
Page T\\o

Telecommunications. Inc. must compensate the complainants according to
the inierconnection agreements. including interest, for the entire peniod the

balance.owed is outstanding. (Order at 22.)

Please forward the aforementioned amount, on or before January 22, 1999, 10
Intermedia Communications Inc., P.O. Box 915238, Orlando, Flonda 32891-5238. You mayv
direct any inquiries conceming this demand letter to the undersigned counsel. Intermedia
reserves the nght to pursue other legal options in the event BellSouth fails to timely comply with

this demand letter.

Sincerely,

INTERMEDIA COMMUNICATIONS INC.

&W_wa—ﬂ&w—\

Patrick Wiggins
Its Attorneys
cc: Walter D'Haesleer
Martha Brown, Esq.
Heather Burnett Gold, Esq.
Julia Strow
Steve Brown

Jonathan E. Canis, Esq.
Enrico C. Soriano, Esq.
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